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Anvfpcrson aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the
cases where one of the issues involved relates to place of supply as per Section 109(5) of CGST

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
(i) mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017
i !
(iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017
and shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Iriput
. Tax Credit involved or the difference in Tax or Input Tax Credit involved or the amount of fine,

fee or penalty determined in the order appealed against, subject to a maximum of Rs. Twenty
Five Thousand.

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with
relevant documents either electronically or as may be notified by the Registrar, Appellate
Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110 of CGST Rules,
2017, and shall be accompanied by a copy of the order appealed against within seven days of
filing FORM GST APL-05 online.

_k'_")‘ﬁ'/.\‘p[j'é'él"tb_‘li'e'ﬁiedbéfb'n'-ié_!\'btjé'ﬂéteT’i-ibﬁﬁé‘l’hi’;dér Section 112(8) of the CGST Act, 2017 after

! paying -

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order,

as is admitted/accepted by the appellant, and

(ii) A sum equal to twenty five per cent of the remaining amount of Tax in
dispute, in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising
from the said order, in relation to which the appeal has been filed.

i) T he Cenfral Goods & Service Tax { Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019

has provided that the appeal to tribunal can be made within three months from the date of

communication of Order or date on which the President or the State President, as the case may

be, of the Appellate Tribunal enters office, whichever is later.
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For claborate, detailed and latest provisions relating to filing of appeal to the appellaie
authority, the appellant may refer to the website www.cbic.gov.in.
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ORDER-IN-APPEAL

This order arises out of an appeal filed by M/s. Unnati Pumps Private Limited,
having registered office at 81 to 80, Amarnath Industrial Estate, Opposite Shayona
Estate, Naroda Road, Ahmedabad-380025 (herein referred to as the ‘appellant’) against
Order No. MP/447/RFD-1A/Inverted Ref/18-19 dated 31.03.2019 [hereinatter referred
to as ‘the impugned order’) passed by the Assistant Commissioner of Central Tax,

Division-II, Ahmedabad North (hereinafter re ferred 1o as ‘the adjudicating authority’).

2. Facts of the case, in bricf. are that the appellant is engaged in manulacture,
supplier and exporter of Submersible Pumps and Pumps Sets and is holding GST
Registration No. 24AAACU1996J122. The appellant had filed refund claim amounting
to Rs.23,59,233/- [CGST - Rs.1,75,213/- + SGST ~ Rs.21,84,020/-] in respect of Input
Tax Credit (in short /7C") accumulated due to Inverted Tax Structure for the month of
January, 2018 to March, 2018 on 28.11.2018 under Section 54(3) of the CGST Act,
2017 (in short ‘the Act’) . The appellant was issued deliciency memo on 10.12.2018 for
non-submission of documents, variation between figures reported in the GSTR-3B and
GSTR-1 returns. They submitted a fresh application on 09.01.2019 but did not submit
complete documents. RFD-02 was issued on ‘24.01.2(.)“). Further, the said claimant
submitted revised RFD-01A on 20.02.2019. The adjudicating authority vide the
impugned order has decided the refund claim filed by the appellant and has sanctioned
refund for an amount of Rs.20,95.442/- which consists of CGST - Rs.1,75,213/- + SGST
- Rs.19.20,229/- and rejected the refund claimed on an amount of SGST of
Rs.2,63,791/-.  After simclhnning the refund for Rs.20,95,442/-, the adjudicating
authority has appropriated an amount of Rs.5,60,561/- from the said amount towards the ’
interest liability of the appellant for late payment of their tax liability for the past period
and ordered to pay the remaining sanctioned amount of Rs.15.43,881/- towards SGST to

be paid in cash.

3 Being aggrieved with the impugned order of appropriating some amount from the

sanctioned refund amount towards interest liability, the appellant preferred this appeal on

the following grounds :

(i) The adjudicating authority has erred in not considering the relevant definition of
Tax Payable as per Notification No. 23/2017-Central Tax dated August 17, 2017
which states that ‘tax payable” under the Act means the difference between the tax

payable for the month and the amount of input tax credit and transitional credit;

(i) As per in-principal approval given in 317 meeting of GST Council vide Press

e 2 | T ; e : c J
Release dated 22" December, 2018, for the amendment ol section 50 of the
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CGST Act and the interest to be charged on nel tax payable after considering the
Input Tax Credit and is to be levied only on amount payable through electronic
cash ledger. They relied upon the judgement of Hon’ble High Court of Madras
dated 06.01.2020 in case of M/s Refex Industries Limited and M/s Sherisha

Technologies Private Limited. in this regard; and

(iii)Due date of filing of return under Section 39(1) of the Act i.e. return in form
GST-3 has not yet been notified than the due date of payment of tax has not yet
been specified. Since, due date of payment of tax has not yet seen light of the day,
there is no question of a delay with regard to payment of tax. Hence, there is no

question of any liability on account of inferest payable either on the tax liability.

W Personal Hearing in the case was held on 18.06.2020. Shri Jay Kishan Vidhwani,
Chartered Accountant appeared on behalf of the appellant for the hearing and reiterated
the submissions made in the Appeal Memorandum. He also submitted a written

submission along with copies of case law in support of his contention.

S I have carefully gone through the facts of the case available on record, grounds of
appeal and oral submissions mate by the appellant at the time of hearing. [ find that the
issue to be décidcd in the present appeal is as to whether in the facts and circumstances of
the case the appellant is legally liable (o pay interest on the tax liability discharged by
them late, after the due date. through debit in their electronic credit ledger even while
having sufficient credit in balance in their electronic credit ledger on the dates when they

were legally required to discharge their tax liability under the provisions of GST Law.

. 0. The adjudicating authority has found that for the “fax for the month of January,
2018 and February, 2018 was paid only hy the said claimant, when it was debited in their
Electronic Credit Ledger on 10.05.2018. As such even they had amount in balance in
iheir Electronic Credit Ledger as on due date for paying lax, it cannot he considered Tax

paid. As such the said claimant is liable to pay Interest on delayed payment of Tax.”

7 [ find that that the charping of interest for delayed payment of tax is governed by

the provisions of Section 50 (1) of the CGST Act, 2017 which reads as under:

“ Every person who is liable (o pay tay in accordance with the provisions of this
Act or the rules made thereunder, but fails to pay the tax or any part thereof to the
Government within the period prescribed, shall for the period for which the tax or

any part thereof remains unpaid, pav, on s interest al such rate, not

exceeding cighieen per cenf., as may ific Government on the

recommendations of the Council. ™
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The section 50 of the Central Goods and Services Tax Ael was amended vide Finance
(No.2) Act, 2019 by inserting following proviso in sub-section (1):

“« Provided that the interest on tax payuble in respect of supplies made during a
tax period and declared in the return jor the said period furnished after the due
date in accordance with the provisions of section 39, except where such return is
furnished aficr commencenent of any proceedings under section 73 or section 74
in respect of the said period, shall be levied on that portion of the tax that is paid

by debiting the electronic cash ledger.”

8. The above provisions of Section 50 of the CGST Act, 2017 and its amendment
effected vide Finance Act, 2019 clearly indicate that the intention of the legislature is to
charge interest on that portion ol the tax that is paid by debiting the electronic cash
ledger. Further, the GST Council in their 39" Meeting held on 14.03.2020, has
recommended that interest for delay in payment of GST is to be charged on the net cash
tax liability w.e.f. 01.07.2017. Hence, interest liability does not arise in such a situation
when tax was paid by debiting the clectronic credit ledger. This is more so, when it is
not in dispute that the appellant had amount in balance in their Electronic Credit Ledger

on the due date.

9. I find that the case law relied by the appellant in the case of M/s Refex Industries
Limited and M/s Sherisha Technologies Private Limited, squarely covers the issue on
hand. The Hon’ble High Court of Madras in their decision dated 06.02.2020 in respect
of M/s Refex Industries Limited and M/s Sherisha Technologies Private Limited has
held that interest under Section S0(1) is chargeable on net tax liability i.e. on tax
payment in case after the netting of the ITC available and not on Gross Tax liability.
Hon’ble Court has further observed that in such a case where ITC is available with the
department, the payment is neither belated nor delayed. The relevant portions are

reproduced below:

“In my considered view, the proper application of Section 30 is one where
interest is levied on a belaied cash payment but not on ITC available all the
while with the department (o the credit of the assessee. The latter being

available with the Department is, in my view, neither belated nor delayed.”

10.  In view thereof. following the ratio of the above said Madras High Court judgment,
it is 10 be held that no interest liability arises in respect of the tax liability discharged by

the appellant by debiting through their electronic credit ledger. When it is held that there

is no interest liability. the appropriation of the sanctioned refund amount against such a
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non-est liability is illegal and hence the said appropriation of the sanctioned refund
amount deserves to be set aside. Having found merit in the appellant’s contention as

discussed above, I am not going into the merits of their other contentions in the matter.

11.  Accordingly. the impugned order passed by the adjudicating authority o the
extent of appropriating the sanctioned refund amount against interest liability s set
aside for being not legal and proper and the appeal of the appellant is allowed with

consequential relief.

12.  The appeals filed by the appellant stand disposed off in above terms.

e :“4\'\3\'\
(Mukesh Rathore)

Joint Commissioner ( Appeals)
Attested ' Date: - ©.07,2020.
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(Anilkumar P.)
Superintendent (Appeals)
Central Excise, Ahmedabad
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M/s. Unnati Pumps Private Limited.
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Ahmedabad-380025

Copy to:-

The Chicf Commissioner, Central Lxcise. Ahmedabad zone, Ahmedabad.
2. The Commissioner, CGST. Ahmedabad North,
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3. The Commissioner. CGST Appeals. Ahmedabad.

4. The Assistant/Deputy Commissioner, Central GS'T, Division-I1, Ahmedabad North.
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Cruard File.
6. P:A. File.






